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DECISION OF THE ENVIRONMENT COURT

Appeal refused, Connicil decision confirmed. -

{Ors v Rodney District Council (Deelsion).doé (m)#(sp)




B, Any application for costs is to be filed in 20 working duys, veply 10 working
days later aud fiual reply 3 working days thereafter,

REASONS FOR DECISION

Thivoduction

13  Messts R Foster, K & E Reynolds, B Cruickshank (Foster) seek to subdivide a
5.4205ka lot 4t Jores Road, Qmaha Flats, into two lots of approximately 2.7ha each.

[2]  The subject site, Lat 1 D.P, 205792, wag itseif created as & result-of resoutse
consent. granted in settlemeft of an appeal in 2001, being the subdivision of an
approximately 20ha lot into four lots in 2001,

[3]  The 2001 consent oxder conditions included a vequirement that a consent natice be
registered. gainst the title, Relevantly, this requircs that buildings are limited to a
detined impermeable area identified on the relevant subdivision plan as Area W, and the
‘balance of the Tand be utilised for rural productive use. Annexed hereto and marked A is
a copy of the original subdivision plar ard apnexed and marked B is a gopy of the
- Seefion 221 Censent Notice.

Current Application

[4]  The currént application was originally presented to the Court by Foster as being;
an appeal [rom a refusal from Council to grant & non-cotplying agtivity consent for the
subdivision of the property.

{5]  However, in order 1o be able to grant any consént for the sibdivision, the Cout
wii] also need to cancel .or vary fhe Section 221 Consent Notice against the property for
the following reasons:

T&]  the applicant does not seck to site a house it position W;
H]  # secks to bave a building. site, plis cuifilags, i reépect of each

subdivided section. A house is a permitted activity on the sites if created
‘but. more than ong is prevented by the consent notice.




[g] it appears to be agreed that each house will involve areas of land currently
identified as being requived Jor horticulturé production in the consent

netice.

1 We have conéluded that the Court must grant 4 discrstionary activity consent to
either cancel or vary the Seciion 221 nofice, if it is to grant any consent for the

subdivision.

Infer-Relationsiip of Section 221 Cousent Notice and Subdivision Application

[f]  We have concluded that. the subdivision consent could not be -operated upon
withaut the Court granting at least a variation of the consent notice to accommodate the
proposed non-complying activity, Annexed hereto and marked C is a concept site plan.
‘We have utilised this because it shows the gerieral infentions of the entire site and
includes the Foster®s calculations as 1o various areas.

[B]  Section 221(3) has been amended to.overcome the effect of the Court of Apjeal
decision in Kapiti Envirosimental dction Inc v Frandi'. The amendment infroduced by
Section 92(1) of the.Act 2005 has essentially made a cancellation of a consent notice
provision subject to the same procedures as variatians under Section. 127 of the Act.

[9]  The impact of this has not been discussed in any detail beyond a detision in
McKinlay v Tewranga City Conpcif’, Tn particular, the discussion by the Court of
Appeal In Fraandi as to the criteria to be applied in considering whether to vary or cancel
- a condition of a consent notice:
[a]  ibe circumstances in which the condition was Imposed;

sk the environmental valnes it sought to protect; or

{e]  pertinent general purposes of the Act as set out in Sections 5~ 8

We conclude these criteria may still have some relevance under the Discretionary
Consent Pracedure,




f10]  Any _auj_c_h ‘consideration is subject to the criteria of Section 104(1) of the Act, and
aceordingly, subject to Part 2 of the Al fiself as a full discretiotiaty activity.

{117 The Court also notes that the application. for subdivision consent itseff is & non-
complying application under both the Rodney District Operative Plan {PC55) and alse
under the largely operative Rodney Disirict I'ropesed Plan (Propoesed Plan) (excepting
the rural sechion), The provisions of the Proposed Plan fn. respect of this application,
particularly the Rural Objectives and Polivies, are settled, and it is unlikely that any of the
fule changes still subject to negotiation would impact upon this applicatioh.

[12] Accordingly, this application is considered in the context of!
[} A change in the legistation since 2005 selating to congent notices;

[b}  Significantly clearer position in relation to the Plan provisions than lias
been the case fornearly a decade in the _Rodney distriet.

The Approach df the Court

f13] ‘The case was originally presented to this Court on the basis that having passed the
two [hreshold tests of Section 104D of the Act, the consent should properly be granted
becanse the effects were no more than minor and it was not contraty fo the Objectives
and Policies of the Plan. This approach does not fit with either the provisions of the Aet,
ot with well-established case law which this Court considered was well settled since at
least Bayley v Manukan City Chrmnnedl® ini 1998,

[14] 1t is weti-established that Section 1040 1€sfs are thigshiold tests whith ean be
addressed either as entry ot exit tests, Nevertheless, one must be fulfilled fora consent to:
be granted, Beyond this, the Court is still required under Section 104(1) of the Aet to
have regard to all the factors owtlined therein, and s particularly divected to Past 2 of the
Act in reaching a discretionary decision as to whether it should grant consent.

f15] T doing so, the deciding anthority must be satisfied that the grant of consent will
meet the singte purpose of the Act, being sustainable managemetd, as thiit term is vsed in
Section 5. It must talke into account all of the provisions ef relevart plans, including

. HELYOH] NZRMA 513 {CAYaL 521, Alzo discussed sn dlia & Livs v Chelstchueh City Counei, 06812007 atpara [L13 ta [13),




district and regional plang, and ff effects which are more than minimal. In parlicular,
fhis Gpurt must include in its consideration:

[a) all other pravisions of a plan in addition to policies or objectives; and
6]  effects that are mové than minimat, but less than minor
in reaching its conclusion on a non-complying application.

[16]1 i establishing an approach to these matters the Court in Baker Bays® suggested
that an apptopriate approach was to:

[€]  examine all the effects of the proposal {inghiding beneficial effects);
5]  allrelevant provisions of the Plar;

[¢]  and thenio examine whether the adverse effects are more thith tinot, or ini
the aléemative;

[d]  whether the proposal is contiary to the Objectives and Policies of the Plan.

(170  Anothet procedure is to consider the threshold tests fitst and this is atill adopted
from time to time by witnesses before this Court. The difficulty, demonstrated i this
case, is thet

ia] in identifying only effects that are more than miaar, they discount those
which are more than minimal, but less than minor. This can have
particutar impact where there are mulliple oi cuttiulative effects. each of
which is not significant, but is. more than.xinimal;

[b]  after addigssing the Objectives and Policies of the Plan the witiess forgets
to Tetim to consider all the other provisions of the Plan before addressing
fhe various.ctiteria under Segtion 104(1),




FI8]  It's this conflation of the examination of effects which. are more than minor and
the Objectives and Policies of Plan, with the discretionery criteria in Section 104(1) of the
Act which éreatés. & trap still encountered by this Court from time to time in evidence
given by expert witnesses. In this oase the plamiing witnesses on both sides failed 1o

eonsider:
[a]  effects that were more than minimal but less fhan minor;

[B]  provisions of the Operative and Proposed. Plans other than the Policies and

Objectives.

[£9] ‘In this case the Court was left trawling thiough extensive evidence trying to
ascerlain whether a particular effect has been identified as more than mininial, and
whethet other provisions of the Plan which are not Objectives and Policies are relevant to
the deteimination of the appest.

The Threshold Test

{20] The fime is now being reached where the Coart is entitled to disregard evidence
produced in this way. This issue was rajsed with witnesses in this case, particularly M B
W Putf and Mr R B Scott. "The wiinesses sought to address some of these failings orally.
{Mr Cavanagh made exfensivi subimissions in reply, but ao leave was sought f;; produce
further or better evidence).

[21}  Unfortunately, Mr Cavanugh’s final submissions mis-stated the concerns 6f the
Courtas relating:

[#]  to only Section 104(1)(s) ot the Act, whereds it relates to hoth Section
104(1) (a) effects; and (b} relevant provisions of varjous statements and
plans; and:

fb}  that it is pot approptiate to review the Cbjectives and. Policies in the
relevanit plans ir isolation to determine the gateway test prescribed in

Segtion 104D(1)(a) is met.

Neither statement correctly states the Court’s concerns,




(23]  Again, the concern of the Court is simply that:

It Is rnandatory in & consideration, of -8 non-complying application that regard is

had to: .

a) any acluzl and potential effects, including all of those which are more
than minimal, and

h} any relevant provisions of relevarit statements or plans

in exercising the Courl's discretfon in cerisidering 1he grarit of & hori-complying
consent under s 104{1) of the Act.

(4] Quite simply, this Court’s understanding of the law is that Section 104D is a
threshold orhigh level test which establishes jurisdiction for the Court to grant a consent
gnder Section 104(1). It is fundamental that the two tests are different amdl that the
threshold fests under Section 104D are a broad or high level filter; and d6 not mean that

an application passing these ests should or will be granted consent under Section 104(1).

{25] 'We.shall see i duie course that these matters ave of some particular importance in
this case given:

{d)  the gestation and current position of the Rodney planning provisions; and

() the Court is here dealing with ephemeral issues around rural character and
- amenity which are at the best of times diffiul{ to quantify.

[26] ‘Weintend to firstly examine:

{41 theprovisions of the relevant plang, then

{p) fhe effects, and

{c)  any other matters undet Section 104(1)).
before moving o a consideration of the thresheld. tests and ther reaching a final
conelusion under Section 104 and Part 2 of the Actif appropriate. In doing so, we need

1o keep jn thind that we dve examining not only the application for subdivision, but also
the application for canceltation and/or variation of the consent notice under Section 221




Planning Provisions

[27] Neither Mr Scoft, nor My Putt addressed the New Zealand Coastal Policy
Stateinent, or Hauraki Gulf Marine Park Aet: They both commenced their consi deralion
“with the. Auckland Regional Policy Statement and moved on fo consider the other District

Plan.provisions.

28] Ms Foster, & plaimer giving gvidence for HarbourCare, referred to the New
Zealand Coastal Policy Statentent and merely riotes that the application doesn’t consider
the pelicy statement or the need to protect eco-systems, She does not mention the
Hapraki Gulf Marine Park Act which in our vnderstanding of the general geography of
flie area would include Omsaha Flats. In the absence of any evidence on the matler, we
can only assume that the appiication is consistent with the provisions of both Acts or
otherwise that the considerations arising front them are subsumed within the Regional
‘and Disfrict doguments whichk we will shortly discuss.

The disihland Regional Policy Stafement (ARPS) wnd Regiongl Coastal Plun

129] Ms Foster points out that the Whangateau Harbour is recognised as a significant
harbour, sensitive to the wiys in which the land and their catchments have been
developed and used, and that Strategic Objective 2.5.1(3) of the ARPS I

3. To protact the soil resources, amenity valués, fural character;
landscape values ... from the regicnally significant effects of
Inappropriate subdivision, use or development.

[30] ‘The ARPS also has this to say about the effects of activities within rural areas in
Steatepic Policy 2.3.3:

The effects on the environment that reswt from activities in rural areas
are often separated from those activiliss by time and space and the cumtilative
effects must be considered. The consistent administration of policy statements
and plans I$ of key importance for the management of cumulalive effacts in
order 1o achieve ths abjeclives of policy statements and plans,

[31] Stategic Policy 2.5.2(4) states that:

4, Counfryside [ving is.to bs subject to consiraints as to locafion, scale
and extent so as te avoid remedy, of mitigate adverse effecis,




Simlarly, wban development is not permitted outside. the metropolitan urban limits

(MUL)..

[32] Questions then arlse as to-whether particilar density levels coustitute either urban
living or countryside living, Appendix D of the ARPS defines countryside living as low
density residential development on rural tand, and is said 6 ificluds the coticepts of rural

residential development and residential bush lots, The proposeil subdivision. clearly fits

with, sueh a definition of low densily residential development o rural Jand but so iay the

existing subdivision.

{31] ChapterZ of ARPS —.2.5.3 Reasans {page 17) jdentifies that:

... [vlnfess limited. in tocation; scale and exfent, countryside fiving has the
potential to undermine the policies of cantsinment and sustaining the patential
of ihe rural resourges as well as undermining the character and amenilies of
Tural areas.

[34}  Plan Change 6 ~ LGAAA (PC6) does not seem to divest fiom these key proposals.
PC6 is at this stage still at.appeat and little weight can be given o its provisioiis,

[357 The issues of containment within the MUL in nianaging adverse effects o1 new
development on the environment confinue and are strengthened in the Regional Plai

- Coastal (Coastal Plan). Mr Scott end Mr Putt do not identify this plan as relevant,

although Ms Foster deals with it briefly, She states that the subject sile is part of the area
covered by the Coastal Plan, and the Objectives and Policies include the need to profect
the coastal area from: inappropriate use and development and. provide mitigating
measures. The Whangateau Harbour and its environs {which we understind includes the
subject sife) are classed ag Coastal Protection Area 2 (CPA 2) and the Coastal Plan has
special protection provisions. We do not understand this Plan to affect this patticolar site
whichi has no harbour frontage.

The Rodney District Plans

136] As we have afready identified, the Roduey District Opérative Plan is (PC53) and

also the partly Operative Proposed Plan. {Proposed Plan). However the relevant rural

objectives, policies and other provisions have zlmost enlirely been settled as they affect

this appeal,




Plap Change 53 Operative Flag

[37] Oveiall, the objective for the rural area is captured within Objective 5.1 of PC55
which secks:

To maintain and enhance tha rural characler of the General Rural Aclivity Area.

Policy 5.2(i) notes that:

8.2 Policies

m Activities . should not adversely affect Ihe established niral
character of an area.

Objestive 5.3 seeks:

5.3 Chbjactive

To promota and maintain environmental conditions enabiing resources
within the aclivity area 1o be used for primary productive purposes,

Poticy 5.4 inclides:

Policles

o)} Reténtion ¢f existing rural character of the General Rurat
Activity Area through limiting activilies which general adverse
effects on the rural character andfor the operalion of legally
esiablished activities;

(i} The Tevel af amenily regarded as appropdate in the aclivity

‘ area to be based on the premise that the nuisance effecis of
the type generated by primary preduction activities currently
legally established are acceptable;

(it} Subdivision generally to be fimited, bul I allow for scattered
) residenlial sites which will be available for rural workers, and to
allow the size of haldings to be altered by boundary relocations

to suit rural landhaiders’ needs;

{iv} lUse of land to be ragulated through Hmifs on subdivision and
clearly of bush and earthworks to maintain the long term value
of the land resqurces for productive farming purposes.




[38 Objective 5,13 includes:

513 Objective

T¢ manage the rural land and soil resources In such a way that they
retain their produciive potenttal.

391 Policy 5.14 states:

514 Policy

The jand and soll resource should remain In a tled structire thal
eriables versatility of the resource and enables a range of aclivities to
accur and opsrate on a long terrm sustainable basis,

[4G] Given the lack of any discussion by the expert witnesses in respect 6f fhie other
provisions of PC55, we consider that the Court would be entitled to refuse consent on.the
‘basis that the applicant. did not make out grounds under the PCS5 or idemtily the
provisions of PC35 relevant. Towever, given fhat [here has been some fangential
disoussion of these matters, and bur more exiensive discussion of these issugs in other
decisions (in particular Batten v Roduey District Council’); we. consider, that the
following factual matters are clear:

[a]  That the other provisions of PC35 xeflect a strong preferénce for Jarger
land-holdings to maximise the versatility of the land for primary -
productive purposes;

6] ‘That the provisions within the plan for smaller land heldings (say nader
20ha) are particularly confined and ¢ssentially limited to areas identified:
within the planning documents a3 available for countryside living.

[41] We are also able to gonclude a8 a malter of fact that when the Plan speaks of an.
atea, it is Speaking of a part of the rurai area of a district, 1ather than the eative Rural zone
of the district. Policy 5.2 nates riral character of i aren, compared to Objective 5.1
rural character of the General Rural Activity Area. For this reason, we conciude thet
PC55 intends that the arer with which the comparison for. the pusposes of character




amenity is drawn is the local area vather than the Géneral Rural Characier Area as a
whole.

[42] T thal regard, the -evidence before this Court was uniform that the proper
comparative area is with the Qmaha Flats rurel area which we undersiood to be
something in the ordér of 560ha in size.

[43] Objective 5,13 and Policy 5.14 address sume oF the Intended Environmental
Resuits for the General Rural Activity and the Environmental Performance Criteria for
Geieral Rural dctivily are found at page 48 and following of the Plan,  This
demonsirates; for example under 8(i)(b):

8 Environmental Performance Criteria for the General Rural Activity

[{b) Excavation of soll, spail ¢ offier materials coes not axceed 200 m?
unlass eilher no .adverse sffects resull ot adverse effecis cap be
mitigated

184]  Under 7(iii) Character - we note that the Plan anticipates:

7. intended, Environmental Hesults for the General Rural Acfivity
Area

{ii)  Characler

A non-urban character that reflects a relatively low density of
occupation and related built structures (including roads a@nd. olher
infraslructure} is retained and protected.

[45] Under 8(iii)(a) and 8(iii)(b):

(iii)ia) Aclivities should be consistent with the ncn-urban character of the area
which reflects a low density of occupation and related buill slructures ...

{ij(b} Newly created sites are designed solely for the above aclivities.




1461 Under 7(iv) (page 49) indicates:

7

{iv) Amenities .
... an area that is remole from cenventional residential development
and husiness aclivily and has an open space character daminated by
natural qualiies ...

{47] When it comes fo varfons activities permitted in the zone (Chapter 9 pages 15 and

activities includes:

10.2  Discretionary Activities

(& All Discretionary Activities

(i) The aclivity should have a need for a. rural rather than
urban Jocation:

(i) The activily should kot have a significant adverse effect
on the rural character of the surrounding aréa ...;

iil) The aclivity and its buildings should not have a
stgrificant adverse impacl on  the amenitles of
neighbouring propertles..

[48] Some of the activities for which provision is made requiring consent includes
clean-fil! sites, commercial breeding and boarding establishments, intensive farming,
wineries and the liké, aud mineral extraction pctivities.

[49] When it comes 1o Subdivision Standards ai Chapter 11, pages 59 onwands:

1.1 Sites for the protection of significant stands of native bush or
significant natural features

11.2  Sites for rural residential dwellings

11.2.2 Minimum and maximum site area

The minimum site area shall be 1 ha and the maximum 2 ha.




44.2.3 Deslan of Subdivision
{a) Al least 50% of the rural-residential sile shaff sither:
0 be or mare than 157 slope, o
(it have no potendial for any produciive use of the land.

(B} Subdivision shall not defrimentatly affect the practical oparation
of any existing farm.

{c) No part of the sural residential site shall include any Class |, ll or
11y soil .. éxcepl that; up to 2,000 m® of Class |l soil may be
included to provide for a building site.

[50] At 11.2.4 it provides that no subdivision is allowed for sites of less than 20 ha and
the ability to subdivide only arises inrelation to the appearance and site as it existed on
21% September 1988

41.2:4 Number of sites allowed

(a) ‘The abllity te subdivide shall be determined from the certificate
of title of the parent sils a$ it existed on 21 September 1988.

(b} Sites less than 20 hectares in area

For sites consisting of less than 20 hectares, nc subdivision
shall be affowed under this Rule,

[51] At 113~ 118 it provides for other specific potentials for subdivision none f
which apply here. All of these examples are very limited. Overall it.is ¢lear from 4.
viewing of these discrelionary and limited discretionary opportunities for subdivision that
they ate limited and that the application of the various eriteria would male the granfing of

consent.under these provisions rare.

[52] Furthermote, it cannot be the intention of PG5S that non-coiplying applcations.
which deviate even further fipm these provisions are intended to ignere the relatively
strict criteria for discrefionary consent. This would essentiatly creafe a hierarchy where
hon-complying spplications could more easily obtain ¢onsent than discretionary or
limited diséretionary consents. 'That is neither ihe ‘way in which the Act is set up to
operate not, in particular, PC55. In essence it is clear that the subdivision which oceurred
in 2001 exceeded those provided by the now operative PC33 (but which was only

i, Proposed in 2001).




The Proposed District Plan.

[53] Inthe infroduction of the rural gection the Plan says this about Omaha:

71 Introduction
The climaleé and scils are of variable quality for production, with the
most  versatle soils being located in the south  around
Kumeu/HuapaliWalmauky, and in thé north, in @ much smaller area in
fhe: viciaity of Omaha ...

[54] On these versatile soils numerous types of horticulture are carried out including
vineyards and related wineries. Later it says generally of the districh:

Traditionally the rural parts of the Pistrict have been whare agriculiure
and pritary production activities have taken piace, but increasing the
lifestyle opportunities in the District have bacome an increasingly major
component of its character. Lifeslyla development has cccurred in the
areas close o the melropolitan Auckdand and increasingly, along the
goastal fringe on both coasls, where access is cff the main road
transpart links - State Highway 1 or Stafe Highway 18,

[55] Aundlater:

As well as in the metropalitan fringe area the District continues to face
growih pressures In coastal areas, particutatly on the east coast north i
of Orewa, Once again the demand for iifeslyle activities places
significant pressure on the coastal landscepes, the beaches and
harbours of the District. These coastal environmants are of regional
significance and require specific consideration with respect to the
possible adverse effects of further subdivision and development.

‘Tha rutral aréa has a dynamic nature. Rural activily has rarely stood stil}
for long. 11 is marked by constani change of varying degrees, brought
about by the interaction of human activity with the rurai tand resource,
and the najural features and landscapes. torming part of that resource.

[56] Not surprisingly, the Plan fhen goes on immediately to identify Issue 7.2,1:

Issus
7.2.1 Rural character can be adversely affected by subdivision
and land uge actlvities,




[577 Tt goes on to describe rural character at 7.2, Chapter 7, page 3 the elements

making up rural ¢haracter as follows;

Rural Character

(=)

{by

{c}

()

)

The pradominance of nalural fealures ovar mah-made
features. :

A very high ratic of space not built upon {open space) to
builé upan space on individual sites.

The presence of large areas of vegetation, in the form
of grass, trees, craps and indigenous vegetalion.

The présance of a large humber of farmed animals and
extensive areas of plant or fruit crops and plantatioh
forests.

Maise, smells and visual effects associated with the use
of tand for 2 wide range of farming, horticultural, mineral
axtraction and forestry purposes.

A low density of bililding and sfructuras because sita
sizas aré in hectares rather than square malres.,

Low population dansities

I, refating fo rural rather than urban roads infrastructure]

[58] Chapter 7 goes on to say that agrieultuie and faining are important compotients:

of rural character and notes that part-time rather than full-tiraé production now tends t6

dominate, T later notes, particularly in the urban muwal fiinge around Auckland, that

properties i this area are often less than 10 hectares with many 4 hectares or less with

people tending to work in Aucidand and commuting each day by cas. It goes on to sate

that subdivision is therefore the first step in a process which can ulfimately resuit in

changes to adverse effects on the rural character and states importanily (Chapter 7, page
4);

Although individual subdivisions and resulting activities only hava limited
adverse effects on their own, the cumulative effects of several or many
subdivisions ant subsequert activities may be. significant ... Subdivision
iherefore both indjvidually and cumulatively can: adversely affect rural character.,




Given the nalure of ryral character, it is thg cumulaﬁv_e affacts of the individual
subdivisions and develapments that are the basis of this issue.....

One offrer element of this issus Is the. erasion or loss of the distinctive character
of various parls of the Districl which provide it with a unique identily and which
exhibit more fully. than clher areas, the gensral alements making up rural
character ...

[59] This typé of discussion cosdinues through Fssue 7.2.2 which netes Rural amenity-
values can be adversely affected by subdivision and Iind use dctiviies. Issue 7.2.3
Jidentities that Rural productivity can be adversely affected by activities. There is
discussion ahout subdivision and land use having effects on native plant and aninial
biodiversity at Issu¢ 7.2.4, riparian margins Issue 7.2.5, and water quality Issue 7.2.8. Of
particular relevance is Issue 7.2.6, relating to the versatility of rural land, and Jssue 7.2.7
degradation bf soil resources.

[60]  n respect of Issne'7.2.6 the Plan notes:

fssug | )
728 The versatility of rural land can be lost through
inappropriate subdivision and land use

The continuing subdivisien af land inlo smailer lots reduce the
polential of the tand 1o be used for a ranga of more tradifionz;
iypes of farming activities such as beef and dairy farming.
Subdivision is generally irreversible because in most instances
amalgamalticn of sites for a parficular rural based purpase
becomes ico expénsive. ..,

Fragmentation, therefore, reduces the ability of the land to be
used for activities requiring larger land areas should matket or
cultural condilions dictale such an appreach.

Retantion of land of differing soil types in a range of site sizeg Is
necessary to maintain the versatility of rural land in order to
raspend to the changing needs and aspirations of present dnd
future populations.

Loss of versatility can afse occur through the physical location
of activities that render the land unusable for primary production
to all intents and purpeses. This is of particular concern in
relation to land which is highly suitable for food production,
given the relativety small proportion of soils: that have this
characteriatic within Redney ..«




[61] In réspect of degradation of soil Tesources erpsional processes are identified but

they are also concerned with loss of soil struciure and fertility,

[62] 1t is in this context that the Plan flier: goes on to identify objectives and policies.
The key Objective 7.3 is fo maintain and enhance ihe rural characier of the Districl, Of
‘particulir importatice a¥e other objectives:

Objeclive

7.3.3 To mainlain and protect the amenity values present in the rural
parts of the Distriat.

Objectiva

7.34 Ta avoid or minimise conflict belwean different land uses which
¢an result in advarse sffecls upon amenity values,

Objective

735 To aveid or minimise conflicl. between land uses which gar
adversely affect the ability of other rural sites. to be used for
rural productive purposes and affect the viability of other rural
pradiuction based activities.

Obfective

7.3.6 To mafatain and enhance the Jand tenure pattern which enables

tha rural land respurce to be used for a range of aclivilies o a
sustainable basis for present and future generations,

[63] Policies then follow at 7.4 and in¢lude:

Policy

P ER| Intensive subdivisions and aclivities which are primarily’ rural
residenlial based should be located close to metropolitan
Auckland or along major roules where road access is able to
accommcdale increased traffic volumes,

[64] Policy 7.4.2 identifies that rural subdivision and gctivities should be of nature,
scale, intensity and location consistent with (he exisiing rural character of ihe relevant
part of the District and identifies the ciiteria we earfier discussed. Importantly, the

District and niotes that it varies from one locality lo another.

[65] Policiess 7.4.3, 744, 745 all deal with subdivision and rural residential
oppurtunities and raise various concerns that we have already identified through the

carlier phages.
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[66] Policy 7.4.7 reflects the requir‘e}nent to Femain i a lind tennre paitern that has g
range of site sizes [for sale with] a wide range of appropriate ativities and different
demands by present and fitture generations can be accommodated on the land, There
fallaws a whole range of other palicies refating o land rehabilitation and high quality
soils. One of parficular inferest is Policy 7.4.12 which notes that subdivision and land
usé not based upon the productive capability of the soil should avoid locating on the most
versatile soil for food produciion {such as Class IT'soils) or not prevent the use jor that
plrpose.

[673 “Then it goes on at 7.5 to discuss the Strategy. The Proposed. Plan's primary
strategy is fo protect gnd enhance rurel character and rural emenity values and to ensure
that subdivision, development and activities ... cccur without adverse effects upon fhe
rurdl character and dmeiity vilies in each part of the District. 1t goes on:

[(=3] T allow rural residentlal subdivision opportunities in exchange for:

{i) the protection of significant native vegetation and wildlife
habitak; .
(i) native enhancement panting ...,

iii) nalive ar exolic resteraiive/enhancement planting ...
(ivy  theprovision of additional public reserve land;
{v) the provisien of additional esplanade reserve land;

where the subdivision itself does not create significant effects.

[68] Strategy 7.5() of the strategy also seeks to enable a range of rural production
activities and the Explanations and Reasons go on to say partioularly that it Jooks at
providing for genéral rural activiies such as farming and forestry, which minimaily
affect rural character and amenity values within the majority of the District,

[693 Policies 7.6 and onwards is the mplementation of these regulatory methods, aud
‘the relevant zone in. this case i the General Rural zone. Thére dre Countryside Living
zones alse identified but none apply within the Omaha Flats area, Policy 7.6.1.2 notes
that non-complving activities ore those that the Coyncil considers qre not approprigie in
the specific. rural zone, aud that any application for a non-complying activity will be
assessed against the relevant mattars set out in séction 104 of the Act.
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(70] The Anticipated Enviromnental Resuits at Chapter 7.7 follow very much from the

{8}

(e}

(e}

‘Objectives and Polioles identified, particularly:

The maintenance and protection of thé rurat character of the rural ares.
The maintenante and protection of amenily values.

The maintenancé and versatdily of the tural land resource, Including
soils,

[71] Policy 7.8.1.1 again reflects the General Rural Zone Objectives, Policy 7.8,1.2.1
notes that further subdivision wnd rural residenfial lifestyle opportunities should be

limited in this zone.

(721

73

[74)

[75]

The Proposed Plan goes on at Policy 7.8.1.2.2 to sayi

Policy

7.8.1.2.2 Rural residential developtient shauld hot establish within the

zone uniess undertaken as part of protacting significant natural
areas, enhancement planting or land rehabilitation meeting
policles 7.4,10 and 7.4.11 or the vesting of additicnal argas of
reserve land as appropriate,

Policy 7.8.1.2.4 secks:

Policy

7.8.1.24 The adverse cumulative effects of activities. and subdivision

upon the character and amenity values in the rural area ghould
be avoided,

Policy 7.8.1.2.6 hotes that?

Policy

7.8.4.2.6 New non-residential activities show!d not result in driy significarit

adverse effects upon existing amenity values.

And Policy 7.8.1.2.9 that:

Policy

78128 Subdivision should result in a diversity of site sizes Including the

relention of land and farge heldings in order to maximise the
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diversity of activities lhat can be undertaken on the rural land

resource.

[76] Policy 7.8.1.2.11 repeats the discussion in relation to cumulative effects,

[77] ‘The Explanations and Reasons notes that the General Rural Zone is characterised

by minimal subdivision and development,

[78} X notes that;

Further rural residential lifesiyle opporiunilles can only be accommodated
where the scale and intansity of setilement can avoid adverse effects, inciuding
cumulative effects, on the existing character and amenilies of the environment
... and where they result in native habitats restoration and land rehabilitation or
the protection of significant bush, scrub, wetlands and wildlife habitats.

[emiphasis added]

[79] The provisions themselves are restrictive, not allowing subdivision below 100

Tectares and giving only limited opperiunities in respect of rehabilitation depending on

whether existing wetlands, éxisting native vegetation orrestpration enhancement is being

achieved.

[80] Rule7.14 sets ont provisions for Subdivision Status, and subdivision fori

Rule 7.14.1.1 Rastricted Discretionary Activity

[a) e
0y

(i}
(i)

i

All are vestricted discretionary.

Subdivision for Protection ¢t Naiural Areas.

Subdivision for the Creation of Esplanade
Resarves.

Subdivision for the Creation of Additlonal Public

‘Reserve Land.

Subdivisian for House?mld Unit Sites on Maori
Land

[81] Annexed and marked D are the assessment criteria for discretionary activities in:

we~Bule 7,13.1 of the Plan.  For example, the rural character addresses whether the.
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application will change of contribute to cumulative change in the character of an area.

Criteria listed include:

Rula 7.13.1 General Assessment Criteria - All Discretionary Activity
(a}
ji)] ... Fatio of open spaces to buildings ...}

(iv} «. building sizes ang densities of an urban
nature;

™) the intensity of the activily ...

And later Rule 7.13.1:

17 E— cumulative effects.

Non-complying activities are to be judged against s 104 of the Act, and Rule 7.14,1.3 but
it tnust still include relevant plan provigions,

[82] ©Overall the Proposed Flan provisions put in place stingeént criteris and
requirements, for subdivision. Small fot subdivision while not prehibited stand in
smaller lots of 1-2 hectares for every & hectare of rehabilitated land, Even then, as
discretionary activities, the overall objectives of the Proposed Plan must still be achieved.

Beneficial Effects

[83] Cleasty the application. would enable the subdivider and owners to provide for
their rural residential requirements on a finther site. At the present time the current site
has nol been built upon. We .aié told that the aréa W' is unappealing as a house site
although there was some discussion. that this may be situated on a smali drea of hard clay
‘pan. This was not confirmed to us by any witnesses.

[84] Mr Cavanagh argues that the subdivision also gives the opportunity to impose &
clearer condition requiring the ongoing productive farming on the batance of the site in-
each case, He has even pffered a co-operative farming arrangement in respect of the

parent lot. We are advised that the site is corvently being used i part for sirawberry
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that this is not in itself a benefisial effect given that the consent notice registered against
the title already requires the Jand to be in productive use.

[85] We nofe in passing also that several of the ofher properties subject to the same
gondition do not appesr to be used for productive use and include largs areas of cutilape
planting.

[86] Overall, we have 4 econcern as o whether mandatory conditions of the sort ‘
registered on this title are capable of enforcement, I appears that the remedy of

cancelling the subdivision consent (and thus vequiring the removal of a house) are so

draconian that jt is unlikely any Council would take such action, However we accept (he

Coungil’s proposition that it cannot be argued that the utilisation of an ares smaller than.
the area eurrently required to be used for horticulture can be seen as a beneficial effect, It

s at'best an argument that the land will still be available for produciive use as envisaged

by [he objectives, policies and other provisions of the Qperative and Proposed Plan.

Visuaf Effects

[87] M Puil, the planner called by fe applicant, in his evidence identifies & number of
potential effects but makes statements .élsewhe_re that there are no adverse effects. For
xample, Mr. Puit states fhat ihe proposed subdivision 'will not have an adverse visual
effect on the amenity of the swrounding area, We take this fo be an assertion that the
effects are minimal and fherefore shouid be disregarded for the pmposes of our
assessment. :

[88] M Siephen Brown, an experienced landscape architect, agress with Mr Putt In
this Tegaed noting that the proposed subdivision would have 4 minor, even. de minimus
impact ofi thé nital landscape and amenity valugs of its Omaha Flats setting, His
reasoning relates essentially to the sbility fo completely conceal the site behind the
existing planting with limited views along the driveway into the site. Maving said that My
Brown then goes on to stale that any particular subdivision or dévelopment proposal
would have to be quite exceptional to single handedly make a signiticant mark oa the
wider landscape. This is duwe fo the fact thet the Omaha Flats is particularly
comparimentalised with sereening shelterbelts and other vegetation. He goes on to relate
liis view that once pioperty sizes start to drop helow 4 to 5 hectares, related Tand uges
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start 10 shift from being focussed upon rural production and have much more. focus on

residential activities;

[89] In this repard we considek that the Proposed Plan s very clear, Itisnot concerned
enly with visua‘ll impacts as experienced beyond the property but alse with wider and
‘more fncremental changes, As we have alzeady noted the Proposed. Plan discusses the
sendency towards smaller sites and multiple subdivisions. Its criteria raises issues such as
1atie bf open space to buildings, the. vse of the land whether it is used in primary
production or housing and curfilage. We accept the evidence that the visual and amenity
effects beyond the site will remain largely unchanged and can be regarded as minimal.
However we have concluded that the effects, in terms of the Operative and Proposed
Plans, are concerned with a greater intensity of vesidential activity in selation to primary
production,

 Visnal and dmenity

[60] Exactly the same issues arise in respect of amenity values in that exterally it is
1ot possible to argué in a broad sense that there are any more then miaimal effects on
amen%fy values. Internally it is difficult for ns'to conclude. that there aié any addilional
effects beyond those we have identified as visual,

[91] Overall, we consider that the type of effects we hiave identified are both visual and
amenity effects given the crosspver between those, We are not able to separate out any
additional amenity effects over those which relate fo visval effects. Taternally we
consider that the dréd would 4t best retain & rural sesidential characteristic (similar to
Countryside Living). If the owners of this property did not pursue praductive s of the
tand then the resulting appearance Woulcl be urban. Tt would be fair to say that at least
one of the homes subject to the 2001 conseni notice presents as Countryside Living,
whereds the others would Bt tore into the rural hortioultural frame at the current {ime.
To some extent fhe overall outcome is depeéndent on the overall primary productive
flavour of the block.

[92] In iis broader coniext, next to a large council-owted site utilised for wastewater
treatment,. and the Gibbs mandarin orchard, the area appears clearly hoxticultural and
yutal and, that would remain unchanged. Although there would be an-increasing traffic
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from, the site we do ot consider it would be sufficient to change the general amenity
characteristic.

93] "We have concluded that the eniphasis of the Foster site if subdivided will
inevitably éhange towards residential rather than productive uses; Whatever the fntent
might be of a replacement consent notice it eould have no greater effect than the current
‘mandatory requirement to uiilise fhe land for farming purposes,

[94] There is a particular irony in an applicant seeking to vary fhe existing consent
notice while saying that they can provide for greater productive use. There is no doubt
fiat the existing consent notice was put ia place iri order to preserve the rural productive
use of the land. Any variation which provides for a veduction in the amount of Tand
required to be utilised would be a derogation of that provision. Accordingly the adveise
effects of this change are more than minimal, We have concluded that in ferms of fhsir
relationship to the consent notice that such, ¢ffects are sipnificant and that they represent a
reduction of protection for the versatile use of the land provided by the ariginal
subdivision in 2001,

[#5] In respect of the site as a2 whole such visual and emesnity effects are more than
minimal and we shall discuss whether they constitute a more than minor effect when we
come 1o discnss the application of the flireshold tests, Nevertheless they are effects that.
1must be taken inlo acconmt by the Court in assessing the appropiateness of the:
subdivisicn.

Reverse Sensitivity Effects

[96] M Gibbs is particutarly concerned at the potential effect on his mandarin orchard,
He gperatés a Jarge mandarin ofchard involving harvesting mandarins in seagon both day
and night, There is a need for machinery to operate sometimes during the day and night,
a Targe packing shed, spray machinery and the fike. We accept the prospects of conflict
and complaint are directly relevant to the nurnbet of neighbouring homes. The
subdivision of this property in 2001 into 4 lots already has crealed the patential- far
" conflict and, the Gouncil’s permission to a further subdivision of one of those lois has
created the potential for up to 5 houses. We agroe entirely with Mr Gibbs that the
potential subdivision of the Foster site can only compound and increase the prospects of

.complaints and conflict. It was intended that ‘these sites be used for primary productive




purposes apd this Court remains concemed, given what has eventuated on the nearby
sites to date, that there is & strong prospect of this site being utilised for tesidential
purposes only. If so then complaints tould he made as to the primary productive
activities in the area,

[97] 1t was sﬁgg@sted that there were some several hundred metres between the sites.
We do not consider that this would prevent complaints. We elso note that there is other
Borticultueal activify to the north of the site and there are prospects of conflicts i that
regard also,

Traffic Effects

[98] There was agreement on this issue and we concur that the additional teatfic effects
from one houseliold are not likely to be significant or measurable in this aréa. We also
uiderstand that infrastructural issues are not of partioular moment and cumvlative effect
on the riral character of the locality. '

Rural Character Effects

[99] Mr Scott, the planner called for the District Council, was of the view that the most:
significant adverse effect of the proposal was its cumulative effect br rural charactér of
the locality, His reference fo cumulafive effect was an effect on the environment that will
arise immediately as a resnlt of the proposal in combination with other existing effects.
Int this regard Mr Cavanagh says that cumulative effects do noi arise in this case.

[§00] Tn his opening submissions Mr Cavanagli stated that the Council witnesses were
confusing cumulative effect with wilat is essentially an argument about plan integrity and.
precedant. We do not agree, Mr Scolt’s evidence in this regard clearly differentiates
between cumuiative effect and precedent/integrify matters. The Issue is what additional
effect will be created by this subdivision on those effects on rural character already
created by previous subdivisiois,

[101] The Court has had regard to the planning documents, the evidénce of the partics,
and Plan showing the lot sizes in the vicinity of this site. Togsther with our site visit We
can reach fhe following factual conclusions:
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[#]  The area has been subject to subdivisional pressure in the past;

[b]  Somte of that is related to coastal subdivision in areas of lower quality land
on ihe périphery of Omaha Flats.

[6]  Orhaha Flats has been subject to intensive Torlicullural use over a period
of time. )

[d]  The effect of this lias been a gradual change in the rural character of this
drea.  Firsily towards intensive hozticuliure and more vecently towards
greater built coverage, particulaily for residences and again particularly on.
Omaha Flats Road,

'[e]' In some places, for example, on Omaba Flats Road, 1o the horth of this
site, the particular sites or lots come close to a Countryside Living vural
character rather than a general rural character. However viewed in the:
context of the wider area ie set against the larger lots around them, the
context is still one of rural activity. Nevertheless each subdivision firther
compromises that rural character.

[£02] In zespect of the subject site we aclmowledge Mr Scott’s evidence that:

The proposal will therefore sesull in a higher density of oceupation and a lower
ratio of open space 1o buill structures compared with much of tha surrounding
rural land, This degree of fragmentation, in my view, will erade the existing
fural character of the area, parlicularly the sense of open rural space and the
predominance of horticultural activities over rural residential activilies within the
jocalily.

{103] ‘We look at this statement firstly in the context of the 2001 Subﬂivisioﬂ. Theie ig.a
clear sense of compartmentalisation. in respect of the Omaha Flats and the four Jots,
geeated in 2001 do not read as 4 single 20ha lot, The domestication on the two
subdivided properties in south of the right of way and the different teatments of those
properties compared with the more traditional horticultural properties to the north of the
right of way (including the subject site) mark this oiif ag having a higher Jevel of
domestication, One of the four sites (close to Jones Road) reads as & laige-scale

residential site. The other southem sile has been subject te a further subdivision down to




construction of another dwelking. Nevgrﬁ}elesé there is a sense in which that site appears’
to be in. the process of change and appears fe be a large residential site with atteched

Thorticulture a8 a secondary or hobby activity. This compares markedly with the lazger

Council property fo the south of the Gibbs property or other horticultural properties to the

immediate north, The strong copse of trees and narcow road teading to the sifes means

that it is not possible o read immedjately whether it is residential buildings or other
activities undertaken.

{104] 'We agree in the end with Mr Scott fhat an additional title will result in an

. intensificatioti of residential activities and thus further erode the rural character of this
area, Although we do not think it is necessary for the Court.to sxamine the question of
whether the area has reached any tipping point we do consider this arez is more sensifive
to rual chatacter change because of the level of ad hoc change intensification has
ocenrred in the past.

[105] In this regard Mr S K Brown, the landscape architect called for the Council,
discussed his experience of the relationship between average lot size and change in rural
character, His evidence was that below an average lot size for an area of 4 to 3 hectares
(on relatively versatile soils) related land. uses start to shift from being foeussed wpon
nueal production and management 1o having much more of a focus on residential activities
and the mainteniance of attvactive residential gardens and curtilage.

[106} In this régard we understand that the number of lots within this area is currently in
the order of 130 parcels over 560ha yielding something in the order of 4 ha average.
Some of the parcels have not been built on. The Couzt’s pwn experience over a yange of
districts is that there is 3 correlation between a decreasing average lot si2é and changes in
ruial character. T thai regard we do consider that this area is more susceptible to minor-
individual changes giving rise io greater changes in rural chapacter.

[107] Accordingly we accept that there is a cumanlative effect whichk is more than.
minimal. The degree and influence of that is a matter we will discass in due course.

Section 104(1)(c) — Other Matiers

[108] Although Section 104(1)(c} of the Act is not a matter which bears upon any of the.
reshold tests imder Section 104D, it is appropriate that we deal with this issue now
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‘hefore moving o the threshold tests of the Act. Two additional matters were raised of
relevance in this cage, The firstisi

fa]  Issues of infegrity/precedent. We also discuss the true exception test.
[b] The issue of the sustainable development plan for Omaha and Point Wells,

Intesrity and Precedent

[109] The Redney District Plans have taken a significant peried to reach finality, There
have been changes to the nital section through PCS5 which fock many years to become
operative.. At the same time the Council was proceeding with its Proposed Plan and
subsequently engaged in a non-statutory process known as Vision Roduey. As a result
there was confusion and the lack of any operative plan to provide diréction. During this
period many consents were granted on an ad hac basis for non-complying activities given
tha lack of clear direction from the Plan. An example of this is the decision in Whistler v
Rodney District Counil® which granted a consent for a subdivision of some 20 hectares
at Omaha Flats. This led to the Council coneeding on appeal by consent order the
subdivision of this 20 heclare site. The WWhistler decision was miade at a fime prior to the
decision of thre High Cowrt in Rodney District Cositeif v Gowld” and the line of decisions
which followed. Tssues. of integrity, plan infegrity and precedent havé always been
relevant where they arise. Where there is an Operative Plan this can be a signilicant issiie
{depending on the application).

[110] The starting point for 2 consideration i8 Batelelor v Tanranga District Conrneil:

In our view those provislons envisage consideration of the integrily of the plan,
The weight to be given fo any effect on that integrity must be a matier -of
- judgmernt for the consent autherity or the Tribunal ®

This discussion was in the context of discussion under section 104 of the Act rathey than
the threshoid tests then éontained in section £03.

4 A2am2002
7 ao0s) NzRMA 217
i D INZRMA 197 a1 [14]]
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In Gounld, Cooper J noted:

[99] The Resource Management Act itself makes no referente ta the
integrily of planning Instruments. Neither does its coherence, public confidence
and the administration of the distdct plan ar precedent. Those are all concepts
which have been supplisd by Courl declsions endeavouring io articulate 2
principled approach to the consideration of district plan objectives and policies
where under s 104(1)(d} or s 105(2A)(b} and their predecessors. No doubt tha
-concepts are useful for that purposé but their absence from the stalute strangly
suggests that their application in any given case Is not mandatery. I my view,
a reasoned decision which held thal a particular non-complying activily was not
contrary to district plan objectives and pelicies ¢ould nol be criticised for legal
error simply on the basis that it had omitted referencs to district plan cohgrence,
integrity, public confidence In the plan’s administration, or even precedent,
Consequenily, | am not prepared to hold that the Environmenti Court erred in
any way by “fusing its considarations of plan integrily and precedent (faiing to
separately consider each doctrine)” as the counail alleges, Msither do | think It
was abliged to make a specific finding on plan integly, or as io whether public
confidence in the administration of the relevant planning insttuments would ba
shaken or challenged, which are the subject of separate questions raised by the
appeal under this heading.

{100]  No doubt the Environment Gourt will cantinue to advert in appropriate
cases to the concepis of the irdegrily and coherence of the district plan, public
cenfidence #n ifs consistent administration, and precedent. | do not suggest
there Is any error in taking that course. 1do not think, however, that the statute
fequires those matlers fo be referred lo and the present case Is one in which
that course did not need to be followed.

[111] For the purposes of this case we aclnowledge that the question of integity,
precedent and coherence, are matters that we can take into aceount. We have concluded
that we should appsopriately have regard to them in this case because the Proposed Plan
‘has reached an advaiced stage Whete the majority is how operative and Plan Change 55
is fully operative. This compures markedly with the sliuation at the time of both the
Witistler’s decision and the High Court decision in Geuld.

{112} 1n velation to the submissidn that this is a matter that should be had regard 1o as
part of the threshold test and as 't whether the application is coritrary ta the distrigt plan:
abjectives and policies I consides the decision of the Court of Appeal in Dye v Anckland
Repional Councit’. “This case related to a subdivision of'a 16 hiectre property futa 5 lots.
Tt is clear that a precedent effect is not an effect on the environment. Nevertheless the
Court noted at paragraph [49]:

-.““ CA [2001] NZRMA 513 at [49]
e
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[49] ... The precedent eifect of granting a rescurce coasent (in the sanse of
like cases being treated alike) is a retavant factor for a consent authority to take
into =ccount when considering an application for consent lo a non-complying
aclivity. The issua falls for consideration under s105{2A)(b) and s104{1)(d).
Cumulative sffects properly undersicod should also be laken info account
pursuant to s105(2A)(a) and s104(1)(a). But in laking those matters into
aceount, the consent autharity has no mandatory obligation ta conduct an area-
wide investigation involving a consideralion of what others may seek la do in
‘the future in unspecified places and unspecified ways in reflance on the
granting of the application before i;

[113} In shorf, we understand the position to be that cumulative effects can properly be
faken into consideraiion as to whether the threshold test in relation to. minor effects is
met, now inder section 104R. It is also a matter directly refevant to the substantive
‘evaluation required undér seciion 104(1). Similatly objectives and policies are relevant
to precedent and integrity issues under $1045. However all provisions of the Plan are
selevant to precedent and integeity issiies inder S104(1).

[Li4] Having idenlified ‘the difference between cumulative effects and
integrity/p'recedent effects we have concluded fhat theve are effects on the integrity and.
comsistent administration of the Proposed Plan and PC55, and the potential for other
parties particujarly in Omaba Flats t¢ seek similar sybdivision of their properties, In this
regard we note that there are significant nuraber of properties which would be in. the
range of 4 to 6 hectares inciuding: ’

[a]  Lots 1,2, 3 and 6 of DP149412 ranging around 4 to 5 hectares to the.

north-east of the subject property;

{b]  Tots 2 DP145578 being jiist under 7 liectires and & serles of propetties
accessed from Omaha Flats Road, a number of which are between 4 and 6
hectargs;

o] Withir the wider avea there are a significant nuwber of other properties.
[L15] Al ate likely to. be similarty idenfified as horticultural blocks swrrounded by

shelterbelts with limited access to water. [t appears likely lhat most or all could proffey
similax conditions to retain productive use of land.
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[116] Looked at in totality the Proposed Plan and FC55 has taken a very strong position
in tespect of subdivision with at least discretionary activity status for friost subdivisions
certainky less than 40 or 50 hectares. We have concluded as a fact that the Troposed Plan
which is nearly finalised, vwould be subject to arguments for further subdivision not only
in Omaha Flats but in Rodney general based on precedent. Accordingly the integrity and
consistent administration of the Proposed Plan and PC33 would be undermined.

The Omaha Flais Davelopment Plan

{117} The Omaha Flats Development Plan {Development Pian) is a non-slahstory
dogument. Althongh we can take it into account we note that at this stage it has not gone
through eny process for finalisation or incomporation within. the Plan. The development
plan does not envisage the subject site as being part of any residential area. It does
however provide for some limited subdivision oppertunities for lots that dre over 5
hectares in area.

[118), Since the hearing of submissions o the Susiainable Development Plan the
Council has resolved to proceed with a plan variation allowing one new lot of 4000
metres for every existing title of more than § heclares. To our knowledge no such
variation has yet been introduced nor can we assume that it ‘will necessarily be
incorporated info the soon to be Operative Propesed Plan.

[119] Moreover we note that this application does no} conform te the approach of that
Sustainable Development Plan. Although the Foster site is over Sha the application does
not seek one 4,000m° section but rather that there would be two 2.7ha lots.

[£20] We consider that we cannot properly give any weight to the Development Plan
.and in any event we do not consider that it would relevantly bear upon this application.

Section 104(1) Evaluation of the Subdivision

[i21] The threshold test under section 104D can’ be wither applied as an enfry or exit
test. Given that the Court has already addressed all of the various criteria applying to the
application, we have concluded that we should properly address the substantive test under
$104(L) iz the first instance, Given that this is 4 non-complying application we consider

‘Ihat there must be some unusval quality to it to justify 4 departure fiom the Proposed




33

Plan’s provisions. Subdivision is a matter which has been exhaustively considered and
discussed within the Proposed Plan. It is a primaty ¢oncern of the Distriot Council. Now
that these provisions are nearly operative and PC35 is operative it is difficult to see that
the granting of 4 subdivision in this case could be justified without a modification and
_undermiining of the district plan provisions for both PCS55 and the Proposed Flan,

[122] In this case it is argued that the urisual quality is the fact that the soils of Omaha
Flats arg versatile compared with the balance of the district and the existing subdivisional
patterz, We agree eﬁtirely that the area that is of relevance in this case is Omaha Flats,
The question for this Court is; How does this application represent unusual gualifies
or a true exception within its comparative area? In our view there is nothing et
marks this properly out particularly, Although it has problems with the supply of water
in relation to horticultural activities we were foid that this is a wide-spread problem given
difficulties with groundwater avaiiability.

[123] Furthermore, the water consent that was originally atached %o the entire 20
hectare property was not conveyed on to individual properties when it clearly should have
been. We particularly have regard to the fact that the consent notice put in place to
pratect odgoing productivity and limit the area utilised for residential and other buildings
is sought to be varied or eancelled by this application,

{124] To permit the application where (here is no clear exception would in our view be
to undermine the effectiveness of such consenl notives. The consent notice {tself was put
in place for the purpose of refaining productive use of all land but the area W. This
application would at best sybstilute a similar requirement for a slightly smailer area of
land. We consider i is less likely, whatever the consent notice may say, that productive
use would be made of the land with the smaller lots, We have concerns aboul (he
enforceability of such consent notices particularly as the lot sizes fall balow 4 hectares.
As the ot sizes fall below 4 heclares we agres with Mr Brown that there is a tendency for
a movement towards residential activity as the predominant activity rather than a
productive use of the land (even as a secondary activity), Although the effects in terms of
intensification of use are small they are cumuistive on existing effects which show this
area as particularly sensitive to further infensification.
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[125] Finally, we consider that if the {ouncil had considered this grea meriied &
particular treatment it could have provided for it explicitly in either PC35 or the Proposed
Plan. To dat, it bas not signalled out this ares for pacticulaf tréatment. Even though it
may do so in ihe fiulyre the appropriate time af which the Issue could be exiirnined is
either as part of that process or subgequent to that,

[126] Our view is that ihe sustainable management purpose of the Act is best met by
enabling the communities’ interpretation of the appropriate balarce of development and
primary produetivity as stated in the Proposed Plan and which is in fact consistent with
the pperative pravisions in PC55. The enabling pupose of the Act is best met by
ensuring the consistency of applications with the Proposed Plan in terms of the settfed
terms and the PC535 in respéct of outstanding provisions.

[127] Given the consistency between the two plans our conclusion is that consent to the
application for subdivision under both PC55 and the Proposed Plan should be refused.

Consent Notice Evatuation Under Section 104(1)

[128] In respect of the application to vary or cangel the consent notice the purpose for
which it was impnsed remains as pertinent today as.it did in 2001, In parficular refaining
versatile lands for primary production is a key purpose: The application in fact seeks to
at bestvetain the consent notice with minor derogation of the area. Given {hat we are not
satisfied 25 1o the enforceability of a consent notice oit 2.7 ha allotenents we consider that,
only areas of land over 4 hectares should be subject to such consent notices,

11291 Accordingly, we consider thal the purpase of the existing consen{ notice is fo
provide a high fevel of certainty to public and owners as to the obligations contained
within that notice, Tt is intended to protect the énvironmental velues of the sofl resetve
and the Act’s purposes including s 5(2){a) and (b} and s 7(b), {d) and {g).

[130] We do not consider tha they should be fhe subject to the same possibilities for
Variation and Change as for example consent conditions. In our view nothing has
changed which justifies changing the original consent notice and thete is no proper basis
for a Vartation of it af: this stage. Accordingly, we would in any event refuse the

ariation or eancellation of the consent notice which would make the grant of any
Ny
N




consent fo subdivision of limited usefulness to the applicant given that it would not
enable the construction of a further dwelling.

Threshold Tests

[131] Given our substantive conclusion it is not necessary for us to addvess the threshotd
tests, We would only Lriefly mention that in cases suchi ag the guestions of degree
(whether the effects are mare or less than minor and whether the application is contrary)
are difficult of measurement. This is reflecicd in, the fact that party wilnesses will reach
directly contrary views od cach of these issues,

[132] For our part we would consider that the cumulative effects and the sensitivity of
Omazha Flais to firther subdivision i§ such that the effedts would in their context be more
than minor, Similarly, given the clear direction of this Plan and the various provisions
relating {o subdivision as a discretionary activity we. conclude that the grant of a consent
‘would be contrary to the ohjectives and policies of the Proposed Plan and PC55 taken as
a 'whole and would undermine the administration of the Proposed Plan and PC55 also.
We express these views for the sake of compieteness only given our primary conelusion
that consent would not be granted in any event.

Conncil Decision

f133] Section 290A of the Act requires the Court to have regard fo the council decision.
‘In this case the council refused consent and our conclusion is consistent. The council
decigion itself i comprehensive. and involved two independent commissioners.
Consistent adminisiration of the District Plan was a key concein of the commissioners;
and they consider the circumstances described could be easily réplicated in Omaha Flats.
This is entirely consistent with a key conclusion of the Court,

Onicome

[134] Accordingly, the appeal is refised and the Court his confirmed thi opicome,
reached by the Commissionets for the Rodney Distriet Council on largely the same
geounds, although the Hearing Commissioners did not specifically address the consent
notice.
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Losts

[135] Aany application for costs is to be filed within 20 working days, reply 10 working
days later and final reply 5 working days thereafter,

DATED at Auckland this ;;Q 8 *day of November 2009,

For the Count:
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DS o2 3
INIHE MAT.J"EB_ of a Plan iodged for

" Deposit under
Number 205792

Pursuant to Section 221 of the Resource Maragement Act 1991 THE RODNEY DISTRICT ‘

COUNCTE HEREBY GIVES NOTICE thiat its subdivision consent given in respect of the
Jand in the Second Schedule as shown oa Lanl Transfer Plan 205792 is conditional inder alfa
upon the compliance on a continuing basis by the Subdivider and the subsequent owiters of
the land in the Third $chedule Rereto with the conditions set forth in the First Schedule
hereta.

FIRST SCHEDULE

(acgess vestriction) ACCESS TO LOTS 1 AND 4 SHALL ONLY BE FROM THE FORMED PRIVATE
WAY AND THERE SHALE BE NO LEGAL ACCESS FROM THESE LOTS DIRECTLY TO JONES
ROAD.

(building restrictions) BUILDINGS ON LOTS 1 - 4 SHALL ON“LY BE CONSTRUCTED WITHIN

THE AREAS TDENTIFIED ON THE PLAN ENTL. U:.D “PROPOSED IMPERMEABLE AREAS FOR
LOTS 1- 4 ON DP205792" FROM LAMB & ASSOCIATES, DATED 22 NOVEMBER 2009,
REFERENCE MG699, AS IMPERMEABLE AREAS. THE BALANCE AREA ON EACH LoT,
QUTSIDE THE IMPERMEABLE AREAS AS DEFINED, SHALL BE UTILISED FOR A RURAL
PRODUCTIVE UJ5E AS DEFINED BY THE DISTRUIT PLAN AS HORTIGULTURE AND BEASTORAL
FARMING (STATED BELOW), AND ONLY AS PYOVIDED FOR AS A PERMITTED ACTIVITY [N
THE ZONE, INCLUDING ANY NECESSARY SHE .TER BELT PLANTING.

HORTICULTURE MEANS INTENSIVE GROWING OF PLANTS, FLOWERS, FRUIT OF
VEGETABLES OQUTDOORS (AS IN MARKET CARDENS); IN ARTIFKCIAL SHELTERS (AS IN

SHADE HOUSES); OR INDOORS {45 [N GREENHOUSES); AND INCLUDES ORCHARDING AMD
VINE GROWING.

PASTORAL FARMING MEANS FARMING BALED ON THE USE OF PASTURE FOR BAISING
AND SUSTAINING HERDS OF DOMESTICATED ANIMALS SUCH AS, BUT NOT LIMITED T4,
CATTLE, SHEEF, DELER AND HORSES, AND INCLUDES SPECIALIST BREEDING AND STUD
FARMING.

»

‘SECOND §HEDIILE .

An éstate In fee simple in 192921 hectares .nore or fess being Allotment 133 Parish of
Matakana comprised in Certificate of Title 528,230 North Auckland Land Registry.

THIRD SCHEDULE

Eots %, 2, 3 and 4 DP 205792 totalling 19.2921 huctares inarea,

DATED this __{Co% day of Sy <l 2001,

SIGNED for and on behalf of 3 MM’V
the RODNEY DISTRICT COUNCIL ) S L

Authorised Cfficer
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7.13

. Without limiting. the exerclse of its discretion for ali Discretionary Activity
resource consent applications in the Rural Zones, the Coundil vill have regard
. to the following -Assessment: Criterla, and any refevant Discretlonary Activity
Assessment Criterla in any other chapter of this Plan, and the relevant matlers
set out In section 104 of the Act:

Ryral character (@) Whether the actlvity can be established and operated without changing
’ or contributing to a cumulative change in the character of the area from
rural fo some other character because the predominance of natural
features {(sametimes modifled by human processes) over manmade
features is remaved o reduced, and in particular, whether;

S ; () the activity removes or reduces a high ratio of open space fo
bulldings, where such a ratio existed previously;

(it} the actlvity requires Snfrastructure of a nature aid scale {such as
footpaths, streetlights, kerb and channelling) that dominates natural
features; ‘

{ifi) ¢he buildings assogiated with an activity (excluding hausehold inits)
are of a design, scale, and quality of finish whicl evokes an urban
character rather than a rural eharacter;

Gy the activity Introduces buiiding sizes and densitiey of an urban nature
and stale;

{) the Intensity of the activity, including numbers of people using the

" site, the hours of operation and the number of vehicie trips
generated, 15 Significantly different from activities predominantly
based on primary productive use of large landholdings or countryside
living,

i) the activity is of a nature and scale that serves the local community
andfor enables it to provide for s social, economic and cultural
wellbeing and for its health and safety. [Amendment 69 Decision Report

2099} fsubject to appent ENV-2007-AKL-000181] [subject to appeal ENV-2007-
AKL-0DOTE8] . T

Sustainable resource use (b} Whether the activity wtilises the natural ang physical resources of the qural
area in a rmanner sustaining the potential of those resources {excluding
rminerals) to mest the reasonably foreseeable heeds of future generations.

Natural character af the enast {€) ‘Whether the activity will have an adverse effect on the natural character of
and water morgins the coastal environment and. on pukiic access o the ceast and on the
natural character of the’ margins of lakes, rivers and streams.
{Subject to nppeat ENV-2007-AKL-000213]

Amenity values {d) Whether the activity will have an adverse effect: ot the amenity values
(including visual and aural privacy) of neighbouring properties.

Water quality (€] Whethér the activity will have an adverse fféct on water quality and
: guantity. [Amendment 68 Rrecision Repart 2161} !

,.mum-.-,-,..(...«.....E.......................u........'> Rurat "Chapter 7 (@)




Trees or bush
Landscope
Natural features
Cultural heritage
FRooding

Infrastrugture/Uiitities

Health and safety

Mineral extraction

Maort

Pollutants

Significant Natural Areas

L]
{a)

0]
0

(&

)

(m)

- ()

(0]

)

Whether the activity will adversely affect the natural quality of any area of
niative trees or bush,

Whether the activity wi adversely affect the visual and landscape values
of the surrounding area,

Whether the aciivity will have an adverse effect. on outstanding natural
features and landscapes and on significant natural areas.

Whether the activity will have an adverse effect on any cultural heritage
resources on the site or an neighbouring sites.

Whather the activity, including the provision of access and parking, will
have an adverse effect on the safe and efficient operation of a public toad,

Whether the proposat includes the provision of all services, Inftastructure
and utilities necessary ‘to manage the environmental  effects, or
alternalively whether it demonstratés how the necessary servicesy
infrastructure and utilitles are able to be provided in time o manage the
environmental effects,

Whether the actlvity wiil adversely affect the health and safety of people
in the vicinity of the site(s).

Whether the activity wilt unduly limit the eperation of an existing mineral
extraction slte or compromise the ability to extract or provide access {a
mineral deposits which will provide for future needs. See the Planning
Maps for Significant Mineral Extraction Resource sifes, The desirable
buifer distance between a mineral extraction and progessing site and an
activity that could potentially corilict with extraction and processing
activitles s 500 metres for rock extraction using biasting and 200 msatres
for other extractlon, Exceptions to this desirable buffer distance from the
rineral extraction and processing site are. shown (n. the Planning Maps
where the “Quarry Effects Management Area” on the map may vary tu
reflect different local circumstances. [Consent Order ENV-2007-AKL-237]

Whether the actlvity will adversely affect the relationship of Maori arid
their culture and tradiians with. their ancestral lands,. water, sites, waahi
tapu and other taonga.

Whether the activity will generate adverse effects which cannot be
contained within the site, Inciuding objectionable odours, dust, noise,
glare, vibrations and lighting. {Amendment 68 Declsion Report 21461]

Whether the works proposed In an area Identified as 2 Significant Naturél
Area défined on the Planning Maps are undertaken in such a manner and
at such Gmes as to have no adverse effect, or minimurh adverse effect on
the ecology and wildlife of the zrea and In particutar, where relevant:
fsubject to appeal ERV-2007-AK1L-000237)

() nesting, feeding and breeding of species;

(%) blological processes;

(i} connections between ecosystems;

(iv) the diversity of species;

(v} the habitat of threatened or protected species;
(v cumulative effects

Rural ; Chapter 7 @




Vegetation removal, earthworks
and wetlond modification

Cumulative effects

{q) For assessment critaria on vegetation remeval, earthworks and wetland

]

nodification see Rule 7.12.12. tAmendment 68 Decislon Report 2181)

Whether the activity will have cumulative effects. I considering -any
actual and curnilative gffects, whether:

() the effects of the proposed activity add.te of act together with the
effccts of the existing activitles located in the ared;

(i) the effects sf new activities that may establish In the future which will
add to, or act together with the proposed activity,

in considesing the lixelibiood that activitles resufting in cumnulative effects
may establish in the future, the Council will consider {but wil\ hot be
lirnited to} the following:

() the nature of the land In the vicinity of the subject site;
(i) the atfractiveness of the land in the vicinity of the site for being used
 for sinilar, complernentary, of competitive purposes;
(ify the historic pastern of the establishment of activities in the aréa;
{v) the provision of Ifrastructure in the ared, Including roading and In
ground services;

{v) the proximity of highly vaiued natural resources; including significant,

patural areas;.
(vi) thelandscape values.






